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DETAILED ACTION 

Election/Restrictions 

1 . Upon examination of the elected claims, the restriction requirement made on 
10/12/2006 is hereby withdrawn. Non-elected claims 23-46 is rejoined. Claims 1- 
46 is pending, and examined below. 

Claim interpretation 

2. Claim 1 recites an narrative operation of the positively claimed motor as a "motor 
configured to rotate a shaft" however fails to positively claim "a shaft" as part of 
the claimed elements of the invention. The claim positively claims "a wheel 
coupled to said shaft", but also fails to positively claim the shaft as an element in 
the invention. The claim states in a "wherein" clause, the operation of " [the 
wheel] is configured to rotate in a bearing", however does not positively point out 
and distinctly claim the bearing. The claim further positively points out "a 
container base", which in functionally "coupled to said bearing" in which the 
bearing is still not positively claimed as the invention. 

The claim is read, for examination purposes, as best understood by the 
examiner, as requiring the elements of a shaft and a bearing. 

3. Claims 14 and 18 points out the material or use in which the device operates 
upon. "Expressions relating the apparatus to contents thereof during an intended 
operation are of no significance in determining patentability of the apparatus 
claim." Ex parte Thibault, 164 USPQ 666, 667 (Bd. App. 1969). "[A]pparatus 
claims cover what a device /s, not what a device does" (emphasis in original) 
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Hewlett-Packard v. Bausch & Lomb Inc. 15 USPQ2cl 1525. 1528 (Fed. Cir. 
1990). 

4. Claims 21-22 recites "configured to receive power from..." the mere presence of 
wires upon the motor to power it is deemed as satisfying the "configured" clause. 
Issues of whether the power source of external or battery. Is not required in the 
claim since the claim does not claim and positively require a claim to an external 
power source or the claim to a battery. 

5. Claim 23 recites "comprising: a generally vertical axis". It is noted that a vertical 
axis does not claim any positive structure. An "axis" can be constmcted and 
defined anywhere as desired and does not require any physical structure. Claim 
23 only requires a wheel and a base. It is further noted that the recitation of the 
base "supports at least one container" is narrative and does not claim the 
structure of "at least one container". It is noted that any base may be stmcturally 
able to hold at least one container as long there is a surface in which one may 
place, glue, bolt, weld, etc. a container upon that surface. 

6. With regards to claim 20, the recitation of the weight of the apparatus, the 
"weight" is a relative term whereby the weight of the apparatus may change in 
different environment without a change to the structural apparatus itself, whereby 
when used on the moon, or the international space station, the weight of the 
device may alter or be near zero. 
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Claim Rejections - 35 USC §112 

7. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

8. Claims 1-38 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter 
which applicant regards as the invention. 

The claim(s) are unclear if the elements of a shaft and bearing is positively 
required as part of the scope applicant's invention. 

Claims 3 and 4 are unclear in what particular structural element or property of the 
base plate "is configured" to produce the recited "configured to flex". 

Claim 5-6 are narrative in operation of the device and does not claim any 
structural element which narrows the structural scope of the apparatus claim(s). It is 
unclear in what further structural element is being claimed in the na^owed structural 
scope of the claim. 

Claims 8, 26-29 points out details to the movement of the container base / base 
plate. The claim is narrative to the operation of the device and does not point out any 
further structural element or stmctural limitation. It Is unclear in what further physical 
structural element is desired in protection afforded to container base or base plate. 

Claims 10 and 24 are unclear in the scope of structural connection of the 
retaining mechanism. It is unclear to the scope of "configured to facilitate a change" 
"configured to change". It is read by the examiner as best understood the mere 
presence of a retaining mechanism on the container base would cause a change of the 



Application/Control Number: 10/803,864 Page 5 

Art Unit: 1723 

physical motion dynamics of tlie container base in comparison with a container base 
which a retaining mechanism. 

Claim 12 is narrative to the motion of the container base. It is unclear in what 
further element is being claimed which produces the facilitation of the mixing since the 
container base and base plate has been already established a providing a motion. It is 
unclear in what structural distinction is that of claim 12 and its parent claim 1. 

Claim 13 recites a negative recitation of the operative motion "do[es] not facilitate 
a separation of contents" and thus unclear in what positive structural element provides 
such an operation. 

Claim 16 is directed to the noise produced by the device and does not point out 
any structural element. Thereby the claim is narrative and fails to point out what 
structure is provide to produce (or attenuate) the recited generation of noise. 

Claim 17 is unclear in what structural element is made of the recited material. 

Claims 30, 33-38 are narrative to the operation of the device and is unclear in 
what physical structure and elements and how the elements cooperate to one another 
to produce the recited motion and translation. Applicant has not invoked 35 USC 1 12, 
6**^ paragraph. 

Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
states. 
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2. Claims.1-10, 12-24, 26-46 are rejected under 35 U.S.C. 102(b) as being 

anticipated by Harding 1866531. 

The IHarding reference discloses a base 31 , a base plate13 cantilevered at 30, 
motor mount and motor pulley 17, a shaft 14, a bearing 18, an eccentric wheel 
16, a container base 7, 24, 10, 9, a container 5. It is noted that it is deemed that 
upon the rotation of the shaft, it is deemed that the container base elements and 
base plate would inherently have some flexure. It is noted that there is also 
retainer 22 provide a change in the container base element motion caused by the 
wheel 16 rotation. Also note that the container 5 maybe capable of holding 
additional containers and/or containers having nail polish or any other material if 
so desired. It is noted that the device may physically weigh less than 1 5 lbs if 
operated in a weightless environment. It is also noted that the power source 21 
maybe connected to a external power source of a battery or line power. The 
device may be operated with varying electrical power thereby provide an 
adjustment of rotational speed. Also, the apparatus device may be operated in 
an environment behind a walled room with a door thereby would produce an 
operation that is quieter when one is 2 feet from the apparatus. 
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3. Claims 1-46 are rejected under 35 U.S.C. 102(b) as being anticipated by Davis 
3159384. 

The Davis reference discloses a base 17, a base plate 15 (fig 1), cantilevered to 
16, motor mount and motor 14, a shaft 18 (figure 3-7). a bearing 22, an eccentric wheel 
19, a container base 34 (figure 3-7), a container 40, 41 , 42 (figure 4). It is noted that it is 
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deemed that upon the rotation of the shaft 18 . it is deemed that the container base 
elements and base plate 15 would inherently have some flexure. It is noted that there is 
also retainer spring band 49, 50 provide a change in the container base element motion 
caused by the wheel 16 rotation. Also note that the containers maybe capable of 
holding nail polish or any other material If so desired. It is noted that the device may 
physically weigh less than 15 lbs if operated in a weightless environment. It is also 
noted that the power source motor 14 maybe connected to a external power source of a 
battery or line power. The device may be operated with varying electrical power thereby 
provide an adjustment of rotational speed. Also, the apparatus device may be operated 
In an environment behind a walled room with a door thereby would produce an 
operation that is quieter when one is 2 feet from the apparatus. 

Conclusion 

4. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The following disclose vibration devices: Reynolds 4702610, and 
Keys 2244462. 

5. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Tony G. Soohoo whose telephone number is (571) 272 
1 147. The examiner can normally be reached on 8AM-5PM,Tue-Fri. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Wanda Walker can be reached on 571-272-1 1 51 . The fax phone number 
for the organization where this application or prociseding is assigned is 571-273-8300. 
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Information regarding tlie status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-91 99 (IN USA OR CANADA) or 571-272-1 000. . y y^/ 
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